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RESPONSIBILITY

DISABILITY AND DEATH: .
ETHICAL CONCERNS WHEN TRAGEDY STRIKES

en a lawyer becomes disabied
or dies, a whole host of concerns
arise for those responsible for the

lawyer’s affairs. These concerns are quite
different depending upon a number of
variables including whether the lawyer is a
solo practitioner or a partner in a large
tirm; whether the lawyer is disabled or
dies; and whether the death is sudden or
the result of a lingering illness.

The scenario that causes the most con-
cern is the sudden death or disability of a
solo practitioner with a large practice who
has not taken the necessary steps to ensure
an orderly transition of his client files. On
the other hand, in large law firms, these
issues are often less serious since most cases
are handled by more than one lawyer and
the situation lends itself to a more orderly
transition. In any case, the suddenness of
the event, whether it be death or a dis-
abling illness, often creates a very stressful
situation for all concerned, particularly the
clients of the deceased or disabled lawvyer.

THE DISABLED LAWYER

Rule 28 of the Rules on Lawyers
Professional Responsibility (RLPR) provides
for the transfer to disability inactive status
of a lawyer whose “physical condition, men-
tal illness, mental deficiency, senility, or
habitual and excessive use of intoxicating
liquors, narcotics, or other drugs prevents
the lawyer from competently representing
clients.” This transfer may take place as a
result of a judicial proceeding, finding the
lawyer to be mentally ill, mentally deficient,
incapacitated, or inebriate; or the transfer
may take place as the result of a lawyer
asserting disability in defense or mitigation
in a disciplinary proceeding.? In that
instance, a referee may order an examing-
tion or evaluation of the lawyer as the refer-
ee so designates. If the disability is alleged
to be taking place during the investigation
or the proceeding, it is the obligation of this
office to inform the Court of the allegation
and our position regarding the allegation.
The Court then has a number of options in
handling the situation.’

Once transferred to disability inactive
status, a lawyer has a number of duties
under RLPR 26. These duties include:

B notifying each client represented in a
pending matter “other than litigation or

By EbpwaARD J. CLEARY

“there are a number

of steps practitioners

should take in antici-
pation of lingering

illness or death.”

administrative proceedings” of the lawyer’s
disability;

B separate notice of the lawyer’s disability
to each client, opposing counsel, and the
tribunal involved in pending litigation or
administrative proceedings;

8l making arrangements to deliver to each
client represented in a pending matter, liti-
gation, or administrative proceeding any
papers or other property to which the client
is entitled:

B keeping and maintaining records of
actions taken in compliance with RLPR 26
and filing an affidavit within 15 days of the
effective date of the Court’s order with this

Office demonstrating completion of the
duties mandated by Rule 26.1 |

Finally, under RLPR 28(d), the Court

may reinstate a lawyer to active status
upon a showing that the lawyer is fit to -
resume the practice of law. A petition for
reinstatement is deemed a waiver of the
doctor-patient privilege and must set forth
detailed information regarding treatment
and care in the interim.

Under Rule 5.1 of the Minnesota Rules
of Professional Conduct (MRPC), specific

responsibilities ensue for a partner or
supervisory lawyer as it regards “making
reasonable efforts” to ensure that the
lawyer supervised conforms to the Rules of
Professional Conduct.’ Lawyers in a super-
visory capacity are therefore put in a situa-
tion where, once on notice, they should
take steps to protect clients that may be at
risk as a result of the actions or inactions
of an attorney who is disabled. As a prac-
tical matter, firms should have their own
procedures for this situation, if for no
other reason than to avoid serious mal-
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practice consequences. Finally, supervis-
ing attorneys should be aware of Rule
8.4(h)} regarding the committing of a dis-
criminatory act, since it is conceivable,
under federal, state or focal statutes or
ordinances, that a disabled attorney may
claim discrimination depending on the
way the matter is handled.®

SUDDEN DEATH

In recent months, the American Bar
Association has been urging state and
local jurisdictions to develop effective pro-
cedures for the protection of clients’ inter-
ests and property and the ethical closure
or disposition of a law practice in the
event of the lawyer’s death.”

Minnesota has a number of provisions
that address such a situation. RLPR 27
provides for the appointment of a trustee
upon the death of a lawyer to inventory
the files and “to take whatever other
action seems indicated to protect the
interests of the clients and other affected
parties.” Since confidentiality is always a
concern in such cases, RLPR 27(b) pro-
vides that a trustee shall not disclose any
information contained in any inventoried
file without the client’s consent, except as
necessary to execute the court’s order
appointing the trustee.

Since in many of these cases a law prac-
tice is eventually sold, the provisions of
Rule 1.17 of the MRPC must also be con-
sidered. These provisions, as the Comment
to Rule 1.17 notes, are applicable to a rep-
resentative of the deceased lawyer as well as
to a living lawyer. Confidentiality concerns
occur with the sale of a law practice as well,
since under Rule 1.6 the amount and type
of information that the selling lawyer may
give to a potential buying lawyer during
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It doesn’t help you win cases, keep your clients or your sanity.

The Affiliates, on the other hand, can.

One phone call will give you access to licensed, credentialed lawyers.
Billable talent that helps you control costs and increase profitability.

Superior legal staffing specialists who speak your language.
Do their job. And move on to the next project.

From appellate and bankruptcy to real estate and taxation, The Affiliates is your source
for automated litigation support teams, project attorneys, project teams, paralegals,

even case clerks. On demand.

It your firm has the occasional need for exceptional professionals who can keep the

confusion at bay, call The Affiliases.

(612) 349-2810
Fax: (612) 349-6769

minneapolis@affiliates.com

The Legal Stadfing _izun'q: Rabert Half intemational Inc.
www.affiliates.com

FREE Report Reveals...

Why Some Minnesota Lawyers
Get Rich... While Others

Struggle To Earn A Living

ADVERTISEMENT

How To increase Your Income By As Much As 300%

Trabuco, CA - Why do some lawyers make
a fortune while others struggle just to get by?
The answer, according to California lawyer
David Ward is not talent, education, hard work,
or even luck. “The lawyers who make the big
money are not necessarily better lawyers,” Ward
says. “They have simply learned how to market
their services.”

Ward, a successful sole practitioner who at
one time struggiled to attract clients, credits his
turnaround to a little-known marketing method
he stumbled across six years ago. He tried it and
almost immediately attracted a large number of
referrals. “I went from dead broke and drowning
In debt to earning $300,000 a year, practically
overnight.”

Ward points out that although most lawyers
get the bulk of their business through referrals,
not one 1n 100 has a referral system, which, he
maintains, can increase referrals by as much as
1000%. “Without a system, referrals are
unpredictable. You may get new business this
moath, you may not,” he says.

A referral system, by contrast, can bring in
a steady siream of new clients, month after
month, year after year. “It feels great to come
to the office every day knowing the phone is
going to ring and new business wiil be on the
[tne,” Ward says.

Ward, who has taught his referral system to
lawyers throughout the U.S., says that most
lawyers’™ marketing is “somewhere between
atroctous and non-existent.” As a resuit, he says,
the lawyer who learns even a few simple
marketing techniques can stand out from the
competition. “When that happens, getting clients
1S easy.”

Ward has written a new report entitled,
“How To Get More Clients In A Month Than
You Now Get All Year!” which reveals how any
lawyer can use this marketing system to get more
clients and increase their income. For a FREE
copy, call 1-800-562-4627 for a 24 hour FREE
recorded message.
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negotiations is limited. Thus, before the
prospective buyer is allowed to see the
client files, the selling lawyer should obtain
a waiver of confidentiality in writing from
the affected clients.?

As a practical matter, there are a num-
ber of steps practitioners should take in
anticipation of lingering illness or death.
First and foremost, an attorney, particularly
a solo practitioner, should designate anoth-
er lawyer as his or her representative to
have the authority, in the event of the
lawyer’s death, to review client files and to
make determinations as to which files need
immediate attention. This representative
would, upon the death of the lawyer, under-
take the notification of clients. ABA -
Formal Opinion 92-369 notes that
“although there is no specifically applicable
requirement of the rules of ethics, it is fairly
to be inferred from the pertinent rules that
lawyers should make arrangements for the
clients’ files to be maintained in the event
of their own death.”®

[nitially, the representative should deter-
mine which files are active and which are
inactive, after which he or she should mail
letters to the clients notifying them of the
lawyer’s death. Thereafter, monitoring the
status of the files, while awaiting communi-
cations from the clients, generally consti-
tutes the initial obligations of the represen-
tative. In addition to holding the files for
the appropriate length of time, the repre-
sentative may have the option (and may
wish to exercise it) of extending the report-
ing endorsement on the professional liabili-
ty insurance of the deceased attorney, pro-
tecting both the deceased attorney’s estate
and the clients at risk."

The duties of the trustee, or the lawyer
designated by the deceased attorney,
include the duty to inspect client files, the
obligation to protect client confidences,
and the need to decide how long the
client files should be kept in the event
that the clients of the deceased attorney
cannot be located. After careful review of
the files and notice to clients of the
deceased lawyer, the trustee or designated
representative must make his or her own
determination as to how long the files
should be held. While each file should be
evaluated separately, obvious obligations
include returning any items that belong to
the client {including original documents)
and maintaining information that may be
useful in the assertion or defense of the
client’s position when the applicable
statute of limitations has not run out.”

For those attorneys facing disability or
terminal illness, taking precautionary steps
to ensure the proper handling of their
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0 O 9000 O o0 0 0000 I practice when the time comes should be

approached much as one approaches estate
planning, with one difference. Attorneys,
and those that supervise them or are desig-
nated as their representatives, have an
ethical obligation to limit the risk, pre-
sented by the death or disability of attor-
neys, to their clients.

For attorneys who become disabled, help
| in any form, whether from partners or other
I practitioners, is crucial. For attorneys who
confront their own mortality, and plan
accordingly, the protection of clients is per-
haps the final act of a responsible profes-
sional towards members of the public.

; NOTES
I 1. Rule 28(a) (RLPR).
2. Rule 28(b), {c) (RLPR).
Omu 00 00 OO0Ommmm@OO 3. Rule 28(e) (RLPR).
| 4. Rule 26 (RLPR).
5.5.1{b) (MRPC): “(b) A lawyer having
divect supervisory authority over another

SOMETIMES INTERPRETING | lawyer shall make reasonable efforts to ensure
INFORMATION REQUIRES A | that the other lawyer conforms to the Rules of

Professional Conduct.”

PECIAL TALENT. . 0. 8.4(h) (MRPC): “(h) commit a discrimina-
> C tory act, prohibited by federal, state, or local
statute or ordinance, that reflects adversely on
the lawyer’s fitness as a lawver. Whether a dis-

criminatory act reflects adversely on a lawyer's

When you need help interpreting and analyzing complex financial fitness as a lawyer shall be determined after
_ _ _ _ S consideration of all the circumstances, includ-
information, send us an S.0.S. Our full-time professional litigation and ing (1) the seriousness of the act, (2) whether

the lawyer knew that it was prohibited by
statute or ordinance, (3) whether it was part of

a pattern of prohibited conduct, and (4)

m whether it was committed in connection with

msurance consulting department offers a complete range of services.

® Damage Analysis ® Forensic Accounting

* Tax Consulting ® Business Valuation the lawyer’s professional activities.
5 , "DOKKEN 1. ABA Resolution, approved May 21,
* Bankruptcy Consulting ‘KANTER 1997, sponsored by Senior Lawyers Division.
—_— 8. Rule 27(a) (RLPR).
Call Joe Kenyon at 612/332/5500. Certified Public Accourtants - Consuliants 9. Comment to Rule 1.17 {MRPC) states in
o10c part: “A representative of a deceased . . .
lawyer may sell the lawyer’s law practice
under the same vestrictions as imposed by this
Eoiae L e s i N | Rule ... Rule 1.6 on Conﬁdentiality ﬂf
- K Employability Evaluation !ﬂfﬂrmat?’m limits the amount and type of
. * Eamning Capacity Evaluation | | iformation that the selling lawyer may give to
. Vocational Tesfing the potential buying L:Lwye*{' during negotia-
{ | dons. Before the prospective buyer could see
VMMM DY . * Labor Market Research the client’s files the selling lawver would be
- = a8 s+ Medical Case Review ] | required ;o ﬂlﬁn fr;:lm the affected client a
J - - : 1 | waiver of confidentiality.
L Hfe Care Planning 10. ABA Formal Opinion 92-369:
. Available Nationwide g;'spﬁsiticlm {J{E,eceased Sole Practitioner’s
.. ient Files and Property.
- In.anesoia contact { | 11.See “When A Lawyer Dies, The
Dick Va nWCIgner | {J}racti(}e Does S;g;?e,” Mathison, MLM
; iew, January ‘
612/835-5538 1 | 12. ABA Formal Opinion 92-369: see also
- 800/456-5538 1| “What Happens When a Lawyer Dies?”
St s e ‘ Experience, Vol. 7, No. 4, 1997.
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